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(9:30 a.m.)

JUDGE SIPPEL: Good morning.

MR. BERNARD: Good morning, Your Honor.

MR. SCHEIBEL: Good morxning, Your Honor.

JUDGE SIPPEL: I'm assuming that the reporter has
your names, Mr. Scheibel, and Mr Bernard.

MR. SCHEIBEL: Yes, Yrour Honor.

MR. BERNARD: Yes, Your Honor.

JUDGE SIPPEL: I have called this conference at
the request of the Bureau Counsel, as a result of a -- in
response to a motion that was “.led on June 21st, in which
Mr. Scheibel requested this conference. Mr. Bernard was
notified informally, and I appreciate your cooperation in
getting this matter on the record as expeditiously as
possible. Thank you. Mr. Sche . bel.

MR. SCHEIBEL: Thank wou. Your Honor, and I thank
opposing counsel for being able to attend, and for the
expediting of this as well. VYour Honor, the reason that the
Bureau requested this further pre-hearing is pursuant to
developments since the prior order issued during the first
pre-hearing, in that order. Your Honor. you asked us, Bureau
Counsel, to cooperate to the extent possible with respect =zo
the processing of Southwestern s modification application.

And it 1s 1in ascertaining the status of that
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application, and what is tc be done about it that we felt
that the need for a further prehearing arose.

The nature of the procreeding where we left it is
that we had discussed a proposed consent order pursuant to
negotiations under Section 1.93 and it appeared that those
negotiations were in large part predicated upon an
assumption that a modification application that was
proffered post-designation ~ould be expeditiously processed
by the processing division f rhe Bureau.

We have since ascerta i ned, counsel has since
ascertained that that will not rake place. In light of that
development, we thought that 't was incumbent to notify Your
Honor and opposing counsel, insofar as this might reshape
the issues in front of us.

JUDGE SIPPEL: Whyv do vou say that -- what has
changed between the earlier conference of June 6th and today
to warrant that position on the Bureau’s part?

MR. SCHEIBEL: We were attempting since the time
of that conference to ascertain whether expedited processing
pursuant to the Commission’s order <oncerning the silent
station modification applicatiors would be germane to this
particular factual scenaric

Counsel has been advised that the processing
division of the Bureau will not process on an expedited
manner that applications which were first proffered post-
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designation in the silent station cases. So, that was the
policy determination that arose subsequent to our last pre-
hearing, Your Honor, and as soor as this development
unfolded, T proceeded with -he motion for a further pre-
hearing.

JUDGE SIPPEL: What is the rule that you are
referring to? Can you give me = cite on that rule? You

might have done that earlier. bum give it to me again,

please.

MR. SCHEIBEL: Your Honor, the rule on the pre-
hearing?

JUDGE SIPPEL: No., the rule on the silent station
modification.

MR. SCHEIBEL: The siient station modification was
a public notice, Your Honor We are - - the first pre-

hearing was predicated upon understanding that
Southwestern’s post-designation modification might be
subject to the expedited processing procedure pursuant to
the Commission’s, 1 believe, Mav 22 notice. And that was
recited in Your Honor'’s ordervr

JUDGE SIPPEL: Okay T see what you are referring
to. All right.

MR. SCHEIBEL: And in attempting to ascertain
whether the situation that was presently in front of us
would fall subiject to that, as * have indicated, we ran 1nto
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a policy determination that was relevant to Southwestern’s
position in this case.

So, we felt in good faith that we needed to alert
Your Honor and opposing counge. of that discovery, so as to
revisgit any other issues that m:ght arise in that
development .

And to the extent that that has caused any delay,
as I said, we went forward with rhis as soon as this
determination was made, and I'm sorry for any -- the Bureau
is sorry for any unnecessary del ay in this case, but we
believe that that is a posirion upon which we cannot
negotiate.

JUDGE SIPPEL: You know, you say that you can’t --
that it can’t be expedited because the oriteria are not met
for expediting?

MR. SCHEIBEL: That’'s correct, Your Honor. The
Bureau has interpreted the Commission’s public notice as not
pertaining to post-designation modification applications.

JUDGE SIPPEL: All raight I understand what you
are saying, but you don’t fee. rhat you don’'t have any
leeway of going outside of ~hat in the context of a hearing
on it; and we are in a hearing and we are trying to resolve
this thing in an expeditious fashion.

There is a procedure “or doing that, and yet you
feel that you are bound by ~his policy.

Heritage Reporting Corporation
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MR. SCHEIBEL: Your Honor, counsel and all
involved have spent many hours :n many meetings following
your line of reasoning, and exp oring possibilities in this
situation.

And I am simply here "¢ advise that the Bureau is
not willing to afford any leeway on factual scenarios such
as Southwestern’s.

JUDGE SIPPEL: All right

MR. SCHEIBEL: And that’'s been the policy
determination that has been made, and T am bound by it.

JUDGE SIPPEL: Al!l right Well, having said that
then, what is your argument or what 1s your position, the
Bureau's position, with respecr =c¢ where we go from here?

MR. SCHEIREL: Well n following up on that, it
seems to me that the underlying predicate for negotiation
and settlement is probably :n this case no longer relevant,
unless of course we are mistaken on the facts, and
Southwestern is able to expedi~:cusly resume broadcasting
without reference to the parr i~ .iar modification application
and gquestion.

I assume that is nor ~he fact. I assume that the
implementation of the post-desianatrion modification
application is critical to the expeditious resumption of
broadcasting of Southwestern’s Station KLZK. It appears to
me that all that we are left wi'h then after this is going
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forward toward a motion for summary decision if Southwestern
reveals to us that they cannot return to the air absent that
modification.

And then we are back ¢ the hearing designation
orders issues, and that is spec:fically whether in light of
the events then to that point ar the time of designation,
Southwestern had demonstrated =hat it had the capability,
intent, and ability to expedir inusly resume broadcasting.

And we are back into ~re issue of whether its
prosecution of its applications and its maintenance of its
license during the last period was dilatory, or in good
faith.

And they will probablv put on evidence to support
their side, and we will comment =n that evidence, and that’s
where we will be left.

JUDGE SIPPEL: Well. vcu certainly are --
potentially this could become a rather expensive proceeding,
and in the alternative, the scene rthat we were exploring
last time seems to be an awfu! ¢t more oriented towards the
Commission’s philosophy of gett:rg these cases moved along.
and get these things on the ai-

MR. SCHEIBEL: I am aware of that, Your Honor, and
to the extent that my surmise at the first pre-hearing was
in keeping with what I ascertained as existing policy at the
time, I thereafter learned very socn that that was not the
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position of the Bureau.

And so I felt that n spite of our discussions
where these points were taken 1p.  =his is the position of
the Bureau in these particular ~ases.

JUDGE SIPPEL: Wel! - 1s obviously a surprise to
me, and I think it is even more ~-f a surprise to Mr.
Bernard. I am going to have him address this in course and
his views. But this is not one ~-f the big networks that we
are dealing with here, and rhis owner is going to have to
compensate Mr. Bernard for his - ime.

And listening to wha” you are saying here, we just
wasted a heck of a lot of time ~he last time we met. And I
am not directing that personallw to you,., but I think it is
appropriate to be said on the r=cord that this is not the

way the Commission likes to hav= its work done.

But you tell me - I ar not going to ask you to
respond to that now, but what [ -- but what you're saying is
that -- well, I heard what vou said. What we have here is a
situation where in order tc - - o sum up, 1t is my

understanding that there is a Tlagss A station that is trying
to get changed over to a Class "I in order to make this
economically viable to put on =he air. That is essentially
what the hearing designation order says; 1s that correct?
MR. SCHEIBEL: There are underlying facts that the
Bureau has put into question as -¢ whether the efforts to

Heritage Reporting Corporation
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resume broadcasting during a mu’ti-year period were
dilatory, or in good faith, and ~he Bureau’s determination
upon the record in front of ir :s that Southwestern had been

dilatory, and therefore, the renewal of license application
should not be granted.

Or that it raised questions as to the grantability

of it.

JUDGE SIPPEL: Well vou would be open to seeing
what their position is on, say =©n motion papers, with
affidavits and this type of thinc You are not locked into

that position are you?

MR. SCHEIBEL: It would depend on -- yes, what is
revealed to us 1in writing.

JUDGE SIPPEL: All right Now, have you
explored -- well, all right Never mind. Let me ask Mr.
Bernard to address this situatinr. And obviously what we
want, and what we have to decide this morning is how do we
next proceed on this case.

MR. BERNARD: Your Honcy. we have a problem which
none of us can really deal with and that is the amendment
to the Communications Act, whicn says that if you have been
silent for a year come February ~f next year, your license
is revoked. I mean, you just - and that’s lurking in the
back of my mind as a problem.

I have asked Bureau Tnunsel if some step has been
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made to delay processing of appiication such as Brownfield.

MR. SCHEIBEL: All [ ~an say is that I am not
aware that the proffered applicarion 1s subject to present
processing. It certainly -  nov under expedited processing,
absent expedited processing, and I don’t think there is any
processing contemplated. So, in light of that --

MR. BERNARD: What do=s rhat mean?

MR. SCHEIBEL: Is thar the processing division is
not going to be acting on the post -designation modification
application.

JUDGE SIPPEL: So, vou put a hold on that
application; is that correct?

MR. SCHEIBEL: I nave not put a hold on the
application. I have been advised that the processing
decision has put a hold on that application, and that
affects our proceeding.

MR. BERNARD: That makes it impossible, Your
Honor, to do anything here The licensee, renewal
applicant, has been foreclosed from operating on either
Channel 280, which was his »rigiral frequency, or Channel
282, since 1987, I believe, when the FCC granted an STA for
a station of Channel 284C of TL.amesa, Texas, to begin
operations.

That STA operation has ceased within the last week
pursuant to a number of procedures in which Brownfield, or
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excuse me, 1in which Southwesterr was a party.

But they have been hamstrung the whole time, and
now when they finally get a place where their application
could be granted, the Commiss:ior says we are not going to
act on it. It is really an impossible situation. If they
want to take us off the air. why don’t they just do it by
the Act.

MR. SCHEIBEL: Your Honor, the issue that we are
left with is precisely that, bur obviously not to be
resolved this morning as tc - ‘cunsel for Southwestern
obviously intends to characterize the factual underlayment
of the hearing designation order as erroneous, but the
Bureau is standing by its hearinc designation order.

And so therefore we believe that it was the
actions -- that the hearing des:agnation order drew the line
in the sand, and it was the act cns and omigsions by the
renewal licensee prior to the hearing designation order that
are relevant to the designation guestions.

And that resulted in -~he HDO being issue in the
first place.

JUDGE SIPPEL: Well what about -- is the new
owner, is the Southwestern owner answerable for the dilatcry
-- for the assumedly or the allecgedly dilatory conduct of
the prior owner, the Brownf:ieid ~wners?

MR. SCHEIBEL: May [ speak to that, Your Honor.

Heritage Reporting Corporation
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JUDGE SIPPEL: Yes That’'s why I'm asking.

MR. SCHEIBEL: As a matter of -- and you will find
it reflected in the Commiss:on’ = conditions with respect to
assignment of unbuilt construct on permits, they are always
made conditional as to expedirinus processing of taking
steps necessary to implement “hnse unbuilt construction
permits as a condition of the assignment, which is why the
rules speak to time periods under which you are able to
freely assign construction permits; the first nine months
under the rules.

And I believe that it is Section 73.3535, or 3534,
which speaks to the nine month rule. Outside of the first
nine months, because the rules ~cntemplate some dilatory and
bad faith behavior by permitees whc do not intend to
construct, if they assign a construction period permit
outside of that period, thev nhave ro make a showing.

And the grants of such applications are always
conditioned upon a construction zlan. Now, if further
extensions of time to construc:t become necessary to the new

assignee of the permit, the Commigsion always entertains

by case basis.

But they have to meet the one and three showing
under the rules as to why circumstances beyond their control
precluded construction during -he relevant period. The
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Bureau’s position is that in the litany of construction
permit applications, and the lona period of time that has
passed in the hands of the former licensee and the present
permittee, that those burdens have not been met in this
case.

As T said, further amplification on those matters
is best done in papers to the Tnurt, Your Honor.

MR. BERNARD: Your Honcr. we never had a
construction permit. We stil! dcn’t have a construction
permit. If we had a construcrtior permit, we could be on the
air in 90 days

JUDGE SIPPEL: You’wve got an application pending,
but you don’t have the perm:t~

MR. BERNARD: That’'s =<crrect. We’ve never had a
permit; and the reason that we hsven’t had a permit is that
we couldn’t file for a permit bnecause the database had this
other station in it that blocked us.

JUDGE SIPPEL: When vy~ say we, you are talking
about the present --

MR. BERNARD: My client, that’s correct, Your
Honor.

JUDGE SIPPEL: Your argument has nothing to do
with what Brownfield was doing?

MR. BERNARD: No, Your Hcnor.

MR. SCHEIBEL: Even i7 we conceded the fact that
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they have not filed the necessarv application to go forward
in light of any delays, the Bureau’s position on that is
that the failure of Southwestern tno file or implement prior
to designation the necessary cornstruction permit application
constitutes in and of itself the dilatory behavior that has
resulted in a hearing designat i»r order.

But I really don't believe that it is valuable at
this point to pursue this further, because these are points
for -- as I said, further briefing papers, or comments. I
anticipate that the Bureau will ~omment to any motion for a
summary decision that Southwesterr would file, and we will
examine its assertions, and go fcrward from there.

MR. BERNARD: Well, [ gather the Bureau has
retreated from its position tha' it would negotiate a
consent order”?

MR. SCHEIBEL: That s correct.

MR. BERNARD: Now, (f we can’t resolve this
proceeding by February 1, or Fehruary 7, or whatever the
date is of next year --

MR. SCHEIBEL: February 9 probably, I believe.

MR. BERNARD: And the way the Commission’s time
frames for processing things go that would be completely in
the Bureau’s hands. We could ge~, for example, and worst
case oOr best case, or whatever. and T'm not trying to say
what we might be.

Heritage Reporting Corporation
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But we could get a favecrable ruling by the Judge,
and the Bureau could carry 1t through appeals with us having
never constructed on, and our license would be gone. Is
that what the Bureau contemplates?

MR. SCHEIBEL: The Bureau contemplates responding
to whatever motion you put forward. If the facts as
portrayed in the hearing designation order stand up to the
- to your assertion of the facrnz. we will file comments on
that.

If the hearing designarion order doesn’t stand up,
we will have to explore it from there, but I can't
contemplate any particular schedule right now. And the
Bureau is aware of the legislat:on that takes thig matter
out of its hands that goes into =ffect by operation of law
in February of '97.

But once again a iine was drawn -- the Bureau’s
position is that a line was drawn 1n the sand at the
designation for hearing of Southwestern’s renewal
application.

JUDGE SIPPEL: Well. _.et me ask you this. Would
the Bureau -- if we do down this - I’'m assuming that we are
going to go down this road now with a summary decision, and
1f I were to grant a summary de~i1sion, let‘s say, in favor
of Southwestern, would the Bureau nr -- well, it doesn’t
make any difference really whiah way it comes out, as there
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is going to be an appeal.

But would the Bureau -“c¢in in a request that the
Commission expedite the review”

MR. SCHEIBEL: We can’'t answer that at this time,
Your Honor, but any scenaric we would take under
consideration.

MR. BERNARD: Well, Your Honor, it seems to me
that the Bureau has become the Judge in this kind of
situation. If they want us off the air. they can delay the
proceeding, and the statute comes 1n, and our neck is up.

MR. SCHEIBEL: The Bureau’s position is that it
was not the Judge in thisg case. Ir was the actions of the
renewal licensee that resulted 'n rthe hearing designation
order.

MR. BERNARD: If I can demonstrate to the
satisfaction of the Judge thar “hat is not the case. I
mean, my problem is getting ~f 1 could get the
application granted, we could be on the air. I assume the
Bureau wants service tc the public

MR. SCHEIBEL: 1In the general --

MR. BERNARD: But in ~he absence of that --

JUDGE SIPPEL: Let him finish. Let him finish.

MR. SCHEIBEL: I‘m sorry Your Honor.

MR. BERNARD: In the abksence of that, there really
is no point in having a hearing because we don’t know where
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we’'re going. If somebody gets sick in the hearing division
and can’'t write the findings, or somebody at the Commission
delays in issuing a decision. and February 1 comes, all of
thig is meaningless. 1It’s moot

MR. SCHEIBEL: Your Honor, the Bureau’s response
to that is that we probably are ready to go forward and
entertain a motion for summarv Hdecision at this point, and
if Your Honor wants to schedu.e comments to that, we will do
what we can to play our parr .n getting this thing resolved
one way or the other at the =2arx. iest time.

We are not trying +¢ drag this out with a hearing
with meaningless evidence or extiibits if it i1s going to be -
- if it can be resolved on pape:

JUDGE SIPPEL: Well v -- I can identify with Mr.
Bernard’s frustration at this . don’t know whether
anything further is going t« be revealed at this conference.
I don't know -- I mean, T have a general awareness, 1n terms
of what has been circulated in terms of this
Telecommunications Act, and the impact it is going to have
on here.

I don’t have it defined in my own mind that there
is absolutely no discretion that the Commission has under
the Act, in terms of what it car do on a case by case basis.
What I am hearing here is that :t seems from both sides of
the table that you are both under =~he assumption, anyway,

Heritage Report.ing Corporation
(2027 £2R 48838



10

11

12

13

14

15

16

17

18

19

20

21

22

24

25

40
that it is just automatic, and ~hat it is a drop dead date
under the Telecommunications Ac- February 9th.

MR. BERNARD: That’'s ~he way that I read it, Your
Honor.

JUDGE SIPPEL: There is absolutely no discretion
that any Agency has at any level tc take a special set of
factors into consideration. That’s what I‘'m hearing; is
that not correct?

MR. SCHEIREL: Your Horor, may I comment to that?

JUDGE SIPPEL: Yes

MR . SCHEIBEL: That = what we perhaps foresee, and
something that T suppose the Court of Appeals will one day
have to take up as to what Congress meant with respect to
that legislation. That doesn’' " appear to carve out
exceptions.

But we really aren’- .r» the position to override
Congress' direct legislation »n ~his. But we can already
see on the horizon certain «ases that may be ripe for a
court review to clarify all tha+r. But that’s really not
germane to where we are going =nday.

MR. BERNARD: Weli, rhere’s another problem, Your
Honor. 1If we resolve this proceeding, even if it 1is
favorable to Southwestern, then we still don’t have a
construction permit.

JUDGE SIPPEL: Well. ' understand that.
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MR. BERNARD: And since somebody has got to
process it, and T assume that we would get the cooperation
of the Bureau to process it. bur there is no cooperation
that is being indicated here th' s morning. As a matter of
fact, what they are saying is nhat -- well, what I’m hearing
is -- well, vou know, we’re nnt going t£o have a hearing.

We have degignated vo: for a hearing, and we can
control the hearing, and therefnhre., you are dead.

JUDGE SIPPEL: Welli wvou don‘t have to respond to
that. 1If you have an argument -- make to me -- I think the
Bureau has stated its position; is that correct?

MR. SCHEIBEL: That s rorrect, Your Honor.

JUDGE SIPPEL: 1 hear ycu. Now, my order is still
outstanding. Well, let me go back to my order, but I have
-- this is 96M-151, where T havs urged the Bureau to
expedite filings Now I am beinc told that that urging at
my -- well, that my urging :s 1nt going to be honored by the
Bureau.

I take it that the Bureau feels that it is bound
by a policy of the Commission ~hat they can’t cooperate in
that effort?

MR. SCHEIBEL: That's correct, Your Honor.

JUDGE SIPPEL: Al! right Well, then I can’'t
obviously -- T can’t obviously »rder the Bureau to do what
it feels is contrary to Commissi-n policy because you are

Heritage Reporting Corporation
(202' ~2R-4388



[\

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

42
not going to do it.

But I think that the I am not going to amend
anything that T have said up unril this point in the event
that Mr. Bernard’s client wants tc take this outside the
Commission. I’'m not suggesting that you do, or what you do,
but I think that -- I mean, it scunds like you are
definitely in the vernacular »f -caught between a rock and a
hard place.

And there 1is no relief that T can give you right
here today. We have a -- 1 think we djust have to turn to
scheduling matters. The best =nat 1 can do is to rule on a
motion for summary decision, and whatever ruling make, there
is no longer a review board int=armediary.

You can go right up =~ the Commission with
whatever I do, or I suppose you ~ould go up to the
Commission for some kind of emeraency relief, in terms of
the impact of its policy on you:r situation. You can do that
simultaneously with what I'm doing

Again, I don’t want = be in the position of
advising or recommending any particular course of action,
but it just seems to me that there is a range of remedies.
How success they would be, vou xrow, I have absolutely no
idea.

But there are a range ~f options that the
applicant party has. But those options -- the options
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before me are considerably more narrow. Now, I don’'t know -
- well, again, let’'s go back to where we are.

We have a -- my outstanding order says that by
July 15th there is either going tc be a proposed consent
order or a motion. That dare stril. stands I want to make
two qualifications to that. First of all. since Mr. Bernard
came in here at the last conference unaware of this policy
interpretation »f the Bureau, »bvionusly he was not in a
position to address what we are addressing this morning.

So, the point that I ar getting at is that if you
want more time to get your papers in, I will be amenable to
giving you more time. However. let me point this out on the
other hand. I think I might have advised you off the
record, but I should advise you <n the record, that I have
to leave the country on the 26th of July in order to attend
my daughter’s wedding outside =he 7Jnited States.

And I'm not going to nHe returning to the United

States until the 19th of Augusr If you want to move this
schedule up -- and this is up =» ycu, Mr. Bernard, because
if you want tc get something =~ me earlier than July 15th,

then I would move the comment pericd to an earlier date ir
order to allow me to rule on th:ig kefore I leave.

In other words, get a ruling on this by the end of
July. Whichever way it goes, ar least that would -- you
know, it would be a factor of ~hree weeks at least. And
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that’s all that I can do.

I don’'t have any other discretion as I see it to

do anything else I can only accommodate you as best I can.
Now, if you want to talk to counsel about this, and get
back to me, or if you want to a make a decision today on the
dates, I'm here to do it.

We can recess 1if you want to talk, and I can come
back in here, and we can work mit a schedule. Do you have
any position at this time, or do you have any alternative
procedures that you would be adwvecating this morning or
recommending?

MR. BERNARD: Wel!. it's very difficult, Your
Honor. 1In the normal new applicant proceeding, for example,
you would have some control over the filing of an amendment

in the issuance of a constructinr permit, and that kind of

thing. Here I’'m -- the prosemurcr has the last word here,
and I just -- and I'm wondering from what I‘'m hearing about
the prosecutor’s -- you know, [ don’'t feel individually

paranoid for my client.

I feel like I'm caught up in a policy shift here,
which basically says that anybody that wasn’t built before
the construction permit went dowr is going to suffer at the
hands of the new Telecommunicat:cns Act, because I can’t get
it all done within the time frame that is left before the
hammer drops in February.

Heritage Reporting Corporation
(202) 528-4888



R

45

1 There is just no way we can get it done. You

2 can’t order the Bureau to do anything I gather, and if --

3 and so my prosecutors, they have the full power of whether
4 or not to process the applicat imn, and issue me a

5 construction permit.

6 MR. SCHEIBREL: Wel: " dispute that, Your Honor.

7 JUDGE SIPPEL: Why .s rhat?

8 MR. SCHEIBEL: Becauge what's relevant to the

9 renewal proceeding are those acrions that occurred in the

10 prosecution of the renewal prinr to designation. Those are
11 the operative facts.

12 If the operative facts - 1f counsel for

13 Southwestern believes that the operative facts are in his

14 favor, and support grant of the renewal, then he should try
15 to demonstrate that with a motinr for summary decision. If,
16 however, he is arguing that impiementation of that
17 modification application that was first proffered post-

18 designation is essential to tha' showing, we would dispute
19 the propriety of that.

20 MR. BERNARD: It s not essential to the showing.
21 JUDGE SIPPEL: What just a second.
22 MR. BERNARD: Excuse me
23 JUDGE SIPPEL: Wait 7just a second. We are talking
24 about two different things here You are talking about
25 getting to the ultimate -- to the litigation of the issues
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